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in anv negligence case in which sig-
nificsnt pecuniary losses are alleged.
defense counsel should initially review
stasnifTs expert report and analyze it
for any obvious weaknesses. Recog-
mare. however, that the errors of logic
that defense counsel typically finds
~omprise onlky a small portion of poten-
tal shortcomings in swch reports. The
reason B that mow problems o &co-

What is defense
counsel’s best strategy
when confronted with an
economic appraisal?

nomic appraisals involve methodolog-
cal and theoretical issues. not logical
ones. Thus, defense may decide [0 use
ihe specialized knowledge and experi-
=nce OF AN LCcOnOMic expert. Lol
An evonomist can identify the £co-
nimie, statistical, and logical bases Tor
puossibly exaggerated loss estimates. For
evample, if plainuff™s experl diiomes
fat lost wages would have ncreased
wer lime al a rate of, say. § percent
annually, a good defense expert will
srutimize  the  statistical, theoretical,
and hisroricalk basis for thal assump
pon. 1 the analvsis then warranls,
defense sipert would be able to ques
rign the soundness af the assumprien
andd suggesi the use of a lower rate of
garmags groswih than that projected in

the plaintifi™s axperi’s reporL.
Defense should oo ausomacicably

| request an independent appraisal of

peonomic [Oss in every insiance. ow.
ewer. In most cases. the toral preses
value of loss estimared by plaintiff™s
economic expert s the sum toal of
several elements of boss, each of which
is dependent on a number of facis
and assumpaians, By implication, there
fore, the range of economic loss begins
at zero and 15 capped at the estimared
value given by plainfi™s sxpert. But
if the defense comamissions an independ-
ent appraisal of loss that turns out o
be, say, I3 percent lower than plain-
1ft's expert’s value, then setlement of
the sase would be [ocked into a miech
narrower amd higher rangs Bang be-
rween plaincffs expert’s oumBer and
an altefmative number aniy 2% percenl
el v Liat.

Uni=s abesolutsly n=cessary,
fore, an independent appraisal by an
expert for the defense should not be
sought hecauss defense counsel would
effeetively shrink the sange of possible
seettement, Then what should 3¢ done
by defense counsel 1o reduce the fragni-
tiude af 3 very larze award?
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[refemse Strategy

Clefense coutgel shoutd ask (he econ-
omist o idearify weaknesses i ine
resort 0 thar these may be used 1o
srticize and bring into guestion plain-
s expert’s work. Althoegn a good
number of economiss who provids
such appaisals use high groizssicnal
srandards ir their woek, these @5 feves
theless te dustinet passibilizy rhal some
speor ar ovessighl Jan he uneosersd n
any gnen apprasal. Hers ars soms ar

the soupces of podsible diffsculties thai
could form the basis on which defense
would call into question the work of
plainiiffs expesl:

& [preasonable assumptions

® |nadequate oF inapproprialte sia-

tistical sources

# [nappropridle Measuremenis
Factual ermors
®  Omissdons

Is it necessary fo obtain
an independent evalua-
tinn by an expert hired by
the defense?

& Cestonable methodoeloey

®@ [eachle copnting

* {Caleulation errors

®  [Peonsisiencies

After 8 thofough examnination of
plaintri’s report and other relevans
documents, the sconomx expert for the
dedenge could prepare a List of eriticisms
i the form of quesiions. The questions
could then be adapied by the defense
anarney and used in Lhe deposition of
plaincif s exper! OF N COMmunicainm
with plaaneilf's coungsl. The defanse
av—art s advice, writlen or oral, should
s treated at thes srage as a canldental
work product Tor use by counsel.

Follow-Lp Work

A5 a foliow-up, defsnse counsed
spald next 2sk the sconcmist W0 select
those ar=as thal ftave the grealesl po-
temriial For cranging the ssimaed value
prepared by plaintifls experl. The de-
fepne enpert could them prepars if-
dependent zalealations that might ahow
Mo mich lower the toial loss stimaie
would e i just (hose selected Catega-
vies were cecalculates in accordance
with mare acceprable sConoms proce-
[ W] ]



